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| Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\IRE ERBR B GGG ST
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) RS Sag & ey VBT S WhH (F g WOl AT IEE B B/ Al W9 200 /- WG PRI @) ST aile
I8l el YBH Uh ARG W SUTAT B AT 1000/~ B W eI @) S |
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2™ floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated ;
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One.copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-l item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering-these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) Inview of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

Il.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER IN APPEAL

Six appeals have been filed before the Appellate Authority, under section 107 of
the Central Goods and Services Act, 2017, by M/s. Shayona Chatirable Trust, <o floor, Dharm
Sadan Building, Inside Shri Swaminarayan Mandir, Shahibaug Road, Shahibaug, Ahmedabad
380016 [for short —*appellant’], holding GSTIN No. 24AAATS6243B1ZW, against six impugned

original orders, passed in Form GST RFD 06, the details of which are as follows:

Sr. | Appeal No. Order no. and Date of Form Period of Refund amount rejected

No. GST RFD 06 dispute Central State Integrated

1 V2(GST)111/North/ | MP/62/RFD-1A/ITC Ref/18- | July 2017 158224 158224 | 230640
Appeals/18-19 19 dtd 29.5.2018

2 V2(GST)112/North/ | MP/63/RFD-1A/ITC Ref/18- | August 2017 | 181445 181445 | 4806
Appeals/18-19 19 dtd 29.5.2018

3 V2(GST)113/North/ | MP/64/RFD-1A/ITC Ref/18- September 38539 38539 0
Appeals/18-19 19 dtd 31.5.2018 2017

4 V2(GST)114/North/ | MP/65/RFD-1A/ITC Ref/18- | October 2017 | 179530 179530
Appeals/18-19 19dtd 31.5.2018

5 V2(GST)115/North/ | MP/66/RFD-1A/ITC Ref/18- | November 141853 141853 | 349
Appeals/18-19 19 dtd 31.5.2018 2017

6 V2(GST)116/North/ | MP/67/RFD-1A/ITC Ref/18- | December 197894 197894
Appeals/18-19 19.dtd 31.5.2018 2017

2. The facts briefly are that the appellant, is engaged in supplying articles of plastics

and other materials, granite, porphyry, basalt sandstone and other monumental or building
stonewood marquetry and inlaid wood, caskets and cases for jewellery or cutlery and similar

articles of wood, statues and other ornaments, etc.. The appellant, filed the aforementioned

refund claims, in respect of unutilized input tax credit in case of zero rated supply in terms of
section 54 of the CGST Act, 2017 read with 97A of the CGST Rules, 2017. The Assistant
Commissioner, CGST Division II (Naroda Road), Ahmedabad North Commissionerate, [in short
— ‘adjudicating authorit}‘] decided the said refund orders by rejecting the aforementioned amount

on the following grounds:

[a]that the exports were made by the appellant before issue of LUT acceptance memo dated
4.8.2017 by the proper officer and therefore the refund could not be sanctioned since the
appellant had exported the goods neither under bond or under LUT and hence the exports cannot
be claimed to be non zero rated supply:

[b] that they had availed ineligible ITC credit in respect of motor vehicle parts;

[c] that the goods were not received at their registered premises and therefore the appellant had
failed to provide any proof that the goods were received by them and exported;

[d]that certain invoices on which credit was availed, the services were for export made prior to
the implementation of GST i.e. 1.7.2017;

[e] ITC credit is availed on goods whose original invoices were not available:

[f] that there is a variation between the amount of refund mentioned in refund ARN which is
more than the purchase documents produced by the appellant.

3 Feeling aggrieved, the appellant has filed the appeal against the aforementioned

impugned OlOs, raising the following averments:

» that as far as the objection regarding export of goods befor
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must be done under LUT or with payment of tax to fall under the definition of zero rated
supply; that section 16 prescribes that person shall be eligible for refund of unutilized
input tax credit if he has made supply without payment of integrated tax under bond or
LUT; that they wish to rely on circular no. 37/11/2018 dtd 15.3.2018;

o that they have already reversed the credit of input tax taken on motor vehicle parts;

e that in respect of rejection of refund on the grounds that the input goods used for making
zero rated supply received at premise other than registered premises, they wish to state
that section 16(2) specifies that receipt of goods or services or both that it does not
mention the word registered premises; that they have included the address mentioned in
the invoice as additional place of business on 19.4.2018; that this was only a procedural
lapse;

e that in respect of input tax credit on services procured for export made prior to July 2017,
they wish to state that the supplier had charged GST in his invoices which was issued
post implementation of GST and accordingly they have availed credit;

e that in respect of input tax credit availed wherein invoices original are missing, they wish
to state that there is no clarification as to whether the invoice should be an original or a
photo copy; that the appellant has already reversed the input tax credit in this regard;

e that in respect of the rejection regarding variation in amount claimed as refund as per
ARN which is more than the purchase document, they wish to state that they have
produced all the documents.

4. Personal hearing in the case was held on 26.10.2018 wherein Shri Dharmang
Mehta, CA and Shri Ajit Boricha, CA, appeared on behalf of the appellant and reiterated the
grounds of appeal. They also submitted: additional submissions reiterating the grounds and

produced a copy of circular no. 37/11/2018-GST dated 15.3.2018.

5. [ have gone through the facts of the case, the grounds of appeal and the oral
averments and additional submissions made by the appellant. The question to be decided in this
appeal is whether the adjudicating authority was correct in rejecting the refund on the grounds,

which are briefly mentioned supra.

6. Before moving to the grounds raised, 1 will first of all deal with two issues
wherein the appellant states that they have reversed the input tax credit (ITC) availed viz. [a] in
respect of 1TC credit availed on motor vehicle parts; and [b]ITC credit on goods whose original invoices
were not available. Since these amounts stand reversed, it is safely assumed that the appellant is not

contesting the rejection of refund on these grounds.

T Now I will take up those issues wherein the appellant has contested the rejection of
refund:

[a] Rejection of refundon the ground that the exports were made by the appellant before issue of LUT
acceptance memo dated 4.8.2017 by the proper officer. The adjudicating authority has held that the
refund could not be sanctioned since the appellant had exported the goods neither under bond or under
LUT and the supply cannot be claimed to be non zero rated supply. The appellant in this regard has
stated that that as far as the objection regarding export of goods before issue of LUT is concerned, they
had received the LUT on 4.8.2017; that section 16 of the IGST Act, 2017, does not require that a supply
must be done under LUT or with payment of tax to fall under the definition of zero rated supply; that
section 16 prescribes that person shall be eligible for refund ofunutlllzed lnput tax credit if he has made
supply without payment of integrated tax under bond or LQ\T that they rWtsh to rely on circular no.
37/11/2018 dtd 15.3.2018. In this regard 1 would reptodme@ ‘the |e]eV‘mP text of the aforementioned

circular, viz. \' \
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4. Exports without LUT : Export of goods or services can be made without payment of
integrated tax under the provisions of rule 964 of the Central Goods and Services Tax Rules,
2017 (the CGST Rules). Under the said provisions, an exporter is required 1o furnish a bond or

Letter of Undertaking (LUT) to the jurisdictional Commissioner before effecting zero rated

supplies. A detailed procedure for filing of LUT has already been specified vide Circular No.

8/8/2017-GST, dated 4th October, 2017 [2017 (5) G.S.T.L. C24]. It has been brought to the

notice of the Board that in some cases, such zero rated supplies have been made before filing the

LUT and refund claims for unutilized input tax credit have been filed,

4.1. In this regard, it is emphasised that the substantive benefits of zero rating may not be
denied where it has been established that exports in terms of the relevant provisions have been
made. The delay in furnishing of LUT in such cases may be condoned and the facility for export
under LUT may be allowed on ex post facto basis taking into account the facts and circumstances
of each case.

In view of the clarification, it is evident that the rejection of refund filed is legally not tenable.

The rejection on this ground of the refund is therefore set aside, in view of the aforementioned

clarification.

[b] Rejection of refund on the ground that the goods were not received at their registered premises
and therefore the appellant had failed to provide any proof that the goods were received by them
and exported. The appellant has however, contested that section 16(2) of the CGST Act, 2017,
does not mention the word registered premises; that they have included the said address
mentioned in the invoice as additional place of business on 19.4.2018; that this was only a
procedural lapse. The appellant’s claim was examined as they had attached the registration
certificate dated 19.4.2018, which contains the details ol additional place of business. However,
the address mentioned of their premises at GIDC Gandhinagar does not find a mention as
additional place of business even in the certificate dated 19.4.2018. The address pertaining to
Aslali finds a mention in the amended registration certificate. The premises at C-1/39/17, Behind
Mazda Control Phase III, GIDC Naroda, is also not the one for which they have included as
additional premises of business because on going through the registration certificate I find that
the additional premises included is C1/93/17. However, after having said so, I would also like
to examine the claim of the appellant wherein he states that section 16, ibid, puts no compulsion
that the goods should have been received in the registered premises. Section 16 of the CGST

Act, 2017, states as follows:

SECTION 16.  Eligibility and conditions for taking input tax credit. —

(1) Every registered person shall, subject to such conditions and restrictions as may be prescribed and in
the manner specified in section 49, be entitled to take credit of input tax charged on any supply of goods or
services or both to him which are used or intended to be used in the course or furtherance of his business
and the said amount shall be credited 1o the electronic credit ledger of such person.

(2) Notwithstanding anything contained in this section, no registered person shall be entitled to the credit
of any input tax in respect of any supply of goods or services or both to him unless, —

(@) heis in possession of a tax invoice or debit note issued by a supplicr registered under this Act, or such
other tax paying documents as may be prescribed:
(b)  he has received the goods or services or both.

[Explanation. — For the purposes of this clause, it sh
the goods or, as the case may be, services —

,6
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(i) where the goods are delivered by the supplier (o a recipient or any other person on the direction of
such registered person, whether acting as an agent or otherwise, before or during movement of goods,
either by way of transfer of documents of title to goods or otherwise;

(i) where the services are provided by the supplier Lo any person on the direction of and on account of
such registered person.]

(c) subject to the provisions of [section 41 or section 43A], the tax charged in respect of such supply has
been actually paid to the Government, either in cash or through utilization of input tax credit admissible in
respect of the said supply; and

(d) he has furnished the return under section 39 :

Provided that where the goods against an invoice are received in lots or instalments, the registered person
shall be entitled to take credit upon receipt of the last lot or instalment :

Provided further that where a recipient fails to pay to the supplier of goods or services or both, other than
the supplies on which tax is payable on reverse charge basis, the amount towards the value of supply along
with tax payable thereon within a period of one hundred and eighty days from the date of issue of invoice
by the supplier, an amount equal to the input tax credit availed by the recipient shall be added to his output
tax liability, along with interest thereon, in such manner as may be prescribed :

Provided also.that the recipient shall be entitled to avail of the credit of input tax on payment made by him
of the amount towards the value of supply of goods or services or both along with tax payable thereon.

(3) Where the registered person has claimed depreciation on the tax component of the cost of capital
goods and plant and machinery under the provisions of the Income-tax Act, 1961 (43 of 1961), the input tax
credit on the said tax component shall not be allowed.

(4) A registered person shall not be entitled to take input tax credit in respect of any invoice or debit note
for supply of goods or services or both after the due date of furnishing of the return under section 3 9 for the
month of September following the end of financial year to which such invoice or invoice relating to such
debit note pertains or furnishing of the relevant annual return, whichever is earlier.

What the appellant contends therefore is correct. The Act, does not speak that the credit can be

availed only if the goods are received at the registered premises. Hence, the rejection of t refund

by the adjudicating authority on this ground. is set aside.

[c] Rejection of refund on the ground that certain invoices on which credit was availed, the services
were for export made prior to the implementation of GST i.e. 1.7.2017. The appellant contends
that in respect of input tax credit on services procured for export made prior to July 2017, the
supplier had charged GST in his invoices which was issued post implementation of GST and
accordingly they have availed credit. Now, [ find that the transitional provisions of Section 142
of the CGST Act, 2017 would come into play.

Section 142(10)

Save as otherwise provided in this Chapter, the goods or services or both supplied on or afier the
appointed day in pursuance of a contract entered into prior [0 the appointed day shall be liable to
tax under the provisions of this Act.

Section 142(11)
(b) notwithstanding anything contained in section 13, no tax shall be payable on services under
this Act to the extent the tax was leviable on the said services under Chapter V of the Finance Act,
1994
Hence in this case, ideally GST is not payable since supply did not originate under the GST Act.
However, time and again the Courts and the Tribunals have held that once tax is paid which is
not challenged in assessment, the refund of the said tax cannot be rejected on the grounds that the

tax was not payable/correctly paid. There is nothing on record that payment of the supplier

stands challenged. Owing to this I find thal--ﬂié‘_l%iecﬁgn of the refund is not correct and therefore
- S ST BN :
the rejection on this ground is set amde.f’ 85 \ad
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[d] Rejection of refund on the ground that there is a variation between the amount of refund
mentioned in refund ARN which is more than the purchase documents produced with the claim.
The Appellant in the grounds has claimed that they have enclosed all the documents, which are :
marked as exhibit 8. However. on going through the appeal papers of appeal no.
V2(GST)113/North/Appeals/2018-19, I find that lthe same is not enclosed with the appeal papers.
Further, the adjudicating authority has clearly recorded in the impugned OIO that the appellant
had agreed to reverse the differential amount of Rs. 262/- each for CGST and SGST. Once the
appellant has before the adjudicating authority agreed to reverse the amount, implying that they

are therefore not eligible for the refund, their challenging the same before the appellant authority

is not correct/tenable. Therefore, this rejection by the adjudicating authority is upheld. [ am also

aware of the fact that consequent to rejection of refund the adjudicating authority has re-credited

the inadmissible refund by way of PMT-03.

8. In view of the foregoing, the appeal is partly allowed and partly rejected.
9, HfTeIhdT gaRT gof & 315 el &7 AIerT 3ed aliss 8 fohar Siran g
9. The appeal filed by the appellant stands disposed of in above terms. vr("

Date 2¢ 12.2018

Attested

(Vino@fukose)
Superintendent (Appeal),
Central Tax,
Ahmedabad.

By RPAD.

To, .

M/s. Shayona Chatirable Trust,

3" floor, Dharm Sadan Building,
Inside Shri Swaminarayan Mandir,
Shahibaug Road,

Shahibaug,

Ahmedabad 380 016.

Copy to:-

The Chief Commissioner, Central Tax, Ahmedabad Zone .

b —

The Commissioner, SGST, Government of Gujarat, Rajya Kar Bhavan, Ashram Road,
Ahmedabad- 380 009.

3. The Commissioner, Central Tax, Ahmedabad North Commissionerate.

4. The Assistant Commissioner, Central Tax Division- [, Ahmedabad North Commissionerate.

5. The Assistant Commissioner, System, Central Tax, Ahmedabad North Commissionerate.

6. Guard File.
P.A.
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